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INTEREST IN MANDAMUS CASES. 

ONE of the conditions the existence of which is most neces- 
sary in order that a court may issue the writ of mandamus 
is that the duty of the authority to which the writ is directed, to 
do what the writ commands, shall be clear and specific. That is, 
mandamus is not a creative remedy. It never has the effect of 
calling into existence any new authority or duty, and it will never 
command the performance of an act which would be unauthorized 
in the absence of the writ. 1 The duty of the public authority is, 
however, often correlative with a right on the part of the 
individual applying for the writ, as private relator, to have the 
thing done which the mandamus seeks to enforce; indeed, in 
many, cases the actual existence of the duty of the public 
authority or official to whom the writ is directed, to do the 
thing commanded, depends altogether upon the existence of 
this right in the individual. Thus, take the cases of People vs. 
Newton (112 N. Y. 396) and Ex parte Railroad Company (121 
N. Y. 536). In the first case the Third Avenue Railroad 
Company in the city of New York applied to the courts for a 
mandamus to force the commissioner of public works of New 
York City to issue a permit for opening the streets in order 
that the company might substitute cable for horse power in the 
traction of its cars. In this case the court decided that the 
right of the railroad company to open the streets was not 
clear, and that there was, therefore, no duty upon the part of 
the commissioner to issue the permit; the mandamus, accord- 
ingly, was refused. After the decision the legislature of the 
state of New York passed an act permitting horse-car 
companies to substitute cable for horse power under certain 
conditions. The conditions were complied with by the Third 

1 People vs. Campbell, 72 N. Y. 496; People vs. Board of Police, 107 N. Y. 
235; People vs. Village of Crotty, 93 111. 180; High on Extraordinary Legal 
Remedies, 2d ed., sec. 7. 
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Avenue Railroad Company, but the commissioner of public 
works still refused to issue to the company the permit to open 
the streets. Application having been again made for a 
mandamus to compel the issuance of the necessary permit, 
the court held that, as the company now had the right to have 
the thing done which it sought to have enforced, it was the 
duty of the commissioner of public works to issue the permit; 
and a mandamus was granted compelling him so to do. 

As a result of this dependence in many cases of the duty of 
the officer upon the right of some individual, the rule is some- 
times stated in another form. It is said that the right of the 
individual applying for the mandamus, to have that done which 
the court is asked to command, must be clear and specific 
before the mandamus will issue. Indeed, this is perhaps the 
more common way of stating the rule in the decisions of the 
courts. 1 The reason for it is that in many cases, particularly 
where the desired mandamus is to be directed to private 
corporations, the public has no interest in the doing of the act 
demanded. Practically the real ground for the issue of the 
writ in these cases is the interest of the individual, and it is 
only natural for the courts to emphasize the right of the 
individual and to ignore the duty of the public authority 
resulting therefrom. This tendency, however, is unfortunate, 
since the resulting statement of the rule is neither exact nor 
comprehensive, and has led to the adoption by some of our 
courts of what seems to be a wrong rule of law — a rule which 
also has had politically a bad effect. The resulting statement of 
the rule is defective because, while in many cases the duty of the 
public authority is correlative with a right on the part of the 
individual, in many other cases there is no such correlation. 
The duty often attaches to a public official or private corpora- 
tion merely by virtue of some provision of positive law, and is 
absolutely independent of all individual rights. When this is 
the case the public alone is interested, and the only reason for 
issuing the writ of mandamus is to be found in the duty of the 
public official or private corporation. 

1 High, op. cit. sec. 9. 
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In those cases in which individuals alone are interested, it 
early became the rule, through the emphasis which was laid on 
individual rights, to oblige the individual applying for the writ 
as a private relator to show some interest peculiar to himself, 
and not common to all citizens, before the writ would issue. 
But the practice of ignoring the duty of the officer or authority 
and emphasizing the right of the individual in cases in which 
the public was not concerned, was extended to other cases. 
The courts of some of the American commonwealths began 
to hold that the individual applying for the writ of manda- 
mus as private relator must show some interest peculiar 
to himself, and not common to all citizens, not alone in cases 
where the matter interested only private individuals — where 
the duty of the authority to which the writ was directed, to do 
the thing sought to be commanded, depended for its existence 
on the existence of some private right — but also in cases 
where the public only was concerned, where the duty of the 
authority was absolutely independent of all private rights. 
The result was that in cases where the public only was con- 
cerned the ordinary citizen (i. e. the citizen having no inter- 
est peculiar to himself) might not apply to the courts for 
the writ of mandamus for the simple enforcement of the law 
and of the performance of their duties by officers, but that the 
application in these cases could be made only by the law 
officers of the government, as representing the public. 

The case in the United States which seems to have been the 
cause of the adoption of this rule is that of Wellington et al., 
petitioners. 1 In the course of his opinion Chief Justice Shaw 
extended to cases in which the public alone was interested the 
rule which was applicable to cases in which a private individual 
alone was interested, viz. that the private relator must, in order 
that the writ may issue, prove to the court that he has some 
interest peculiar to himself and not common to all citizens. 
Justice Shaw said : 

Undoubtedly the general rule is that a private individual can 
apply for the writ, but only in the cases where he has some private 

1 16 Pickering, Mass. 87, 
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or particular interest to be subserved or protected by the aid of this 
process, independent of that which he holds in common with the 
public at large: and it is for public officers exclusively to apply 
where public rights are to be subserved. [Page 105.] 

The only citation made by the justice in support of the 
rule which he thus laid down was the case of Rex vs. Merchant 
Taylors' Co. (2 B. & Ad. 1 1 5), which he cited as from Barnwell 
and Alderson's reports, when it is in fact to be found in Barn- 
well and Adolphus. Examination of this case will show 
that it did not lay down the rule stated by Judge Shaw. 
It was decided with reference to a private corporation and not 
a public officer; and a purely private right was concerned, in 
which the public had no interest. Unfortunately for the law, 
this dictum of Judge Shaw's, for it was really only a dictum, 
was made the basis of a decision in the case of Sanger vs. 
County Commissioners (25 Me. 291, 296), which held that a 
private individual could not by mandamus force the county 
commissioners to lay out a road, even where the law clearly 
made it their duty to do so. In the opinion in this case Judge 
Shaw's dictum is quoted word for word, and the appearance of 
the same typographical error in the citation of the case of Rex 
vs. Merchant Taylors' Co. would seem to show that the Maine 
judges did not take the trouble, or else were unable, to verify 
Judge Shaw's reference. The Massachusetts dictum and the 
Maine decision were made the ground of decisions in both 
Pennsylvania and Michigan. The supreme court of Pennsyl- 
vania decided, in the case of Heffner vs. Commonwealth, 1 that 
a private individual could not by mandamus force a common 
council of a borough to open a certain alley within the cor- 
porate limits, although an act of the legislature enjoined upon 
the council to open the said alley. The reason given for the 
decision was that the private citizen applying for the writ had 
no interest peculiar to himself and not common to all citizens; 
and the Wellington and Sanger cases were cited as authorities. 
In Michigan, the supreme court decided in the case of People 

1 28 Pa. St. 108, 
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vs. Regents 1 that a private citizen could not by mandamus 
force the regents of the university to appoint a professor of 
homoeopathy in the medical school, although the law required 
the regents to make such an appointment. The reason ad- 
vanced for the decision was again that a private citizen did not 
have sufficient interest; and the judge giving the opinion 
alludes to English, Massachusetts, Maine and Pennsylvania 
decisions in support of the rule he adopts, although without 
specific citation. The same rule was laid down in a later case, 2 
where it was held, largely on the authority of Rex vs. Mer- 
chant Taylors' Co., the Wellington case and the Sanger case, 
that a private citizen, though a wagon-maker, could not, on 
account of lack of interest, by mandamus force the inspectors 
and agent of the state prison to desist from teaching convicts 
the trade of wagon-making and from making wagons by con- 
vict labor in the prison. It is only fair to say that this is not 
the only reason for the decision, but it must be admitted that 
it approves Judge Shaw's rule. In a still later case, 3 the 
Michigan court held, though without citing cases and almost 
without argument, that an individual could not by mandamus 
force a county officer who had changed the location of his 
office to move back to the old county seat; and the ground of 
the decision was that the individual could not show sufficient 
interest peculiar to himself and not common to all the public 
in the thing sought to be commanded. Finally, this rule has 
been adopted in Kansas in a series of decisions which, though 
they purport to interpret a statute relative to the mandamus, 
really adopt this rule as to interest; for the statute can be 
regarded as little more than declaratory of the common law 
and is susceptible of another interpretation. 4 In one of these 
decisions, Bobbett vs. State, it is said further that the decision 
is in accordance with Massachusetts, Maine, Pennsylvania and 
Michigan cases. 

1 4 Mich. 98. 2 People vs. Inspector, 4 Mich. 187. 

8 People vs. Green, 29 Mich. 121. 

4 Bobbett vs. State, 10 Kansas, 9; Turner vs. Commissioners, ibid., 16; State 
vs. County Commissioners, 1 1 Kansas, 66. 
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These are the most important cases cited in support of the 
rule that the private relator in mandamus must always show 
some interest peculiar to himself. The rule is practically 
approved by Mr. High, who, in section 33 of his most excellent 
work, says : 

It is of course essential to the granting of the writ as against 
public officers, that the relator on whose application the relief is 
sought should show some personal interest whose protection he 
seeks to enforce, and it may be stated as a general principle that 
mandamus will not lie to compel action on the part of public officers, 
where it is apparent that the relator has no direct interest in the 
action sought to be coerced, and that no benefit will accrue to him 
from its performance. To authorize the relief, therefore, it must 
clearly appear that there is a specific ministerial duty in the perform- 
ance of which the applicant for relief is directly interested. 

Mr. High does, it is true, in another part of his work — that 
devoted to parties in mandamus (sections 430-435) — modify 
considerably the statement made in section 33, and admits that 
the public character of the duty makes it in most states un- 
necessary for the private relator to show any interest peculiar 
to himself ; but he seems to regard the Massachusetts rule as 
being based on reason. 

The rule requiring private interest peculiar to the relator, 
and not common to all citizens, in order to apply for the man- 
damus, is thus traced back to a dictum of Chief Justice Shaw 
of Massachusetts, based upon a misconception of an English 
case. While it is supported by many decisions and is accepted 
by the best text-book on the subject, it is of unsatisfactory and 
untrustworthy origin, and it has been modified considerably by 
the decisions of many of the state courts, among which may 
be mentioned those of New York; nor has it received the 
approval of the United States supreme court. As modified 
it will read : While in cases of purely private rights and of 
no interest at all to the public at large, the private relator in 
mandamus may be held to show some interest peculiar to him- 
self, and not common to all citizens, still, in the case of official 
duties whose performance is of interest to the public at large, 
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he need show no greater interest than that which is possessed 
by all citizens ; and the power to force by mandamus the per- 
formance of duties of interest to the public alone is not con- 
fined to the law officers of the government. 

The leading case in New York on this subject is that of 
People vs. Collins, 1 which decided that any citizen might by 
mandamus force the proper authority to lay out highways 
which the law said should be laid out. A later case in the 
same state, People vs. Halsey, 2 held that a private citizen 
might apply for mandamus to force the collection of a tax 
which had been legally assessed. In this case the rule is par- 
ticularly well stated. The judge says : 

The writ of mandamus may, in a proper case, and in the absence 
of an adequate remedy by action, issue on the relation of a private 
individual to redress a wrong personal to himself, or on the relation 
of one who, in common with all other citizens, is interested in having 
some act done of a general public nature, devolving as a public duty 
upon a public officer or body, who refuse to perform it. 

A very recent case on the same point is that of People vs. 
The Common Council of Buffalo, 3 which held that any private 
citizen might apply for mandamus to force the common council 
of a city to make the necessary appropriations for carrying out 
the civil service laws of the state. This rule has been adopted 
in a number of other states : in Iowa, where it was held, in the 
case of State vs. County Judge, 4 that any citizen might have a 
mandamus to force a recanvass of votes in an election relative 
to the relocation of a county seat ; in Indiana, in the case of 
Hamilton vs. State, 8 where it was held that a private citizen 
might apply for mandamus to force the county auditor to 
deduct from the valuation of the real estate of the county 
fifteen per cent which had been illegally added to it ; in New 
Jersey, in the case of State vs. Common Council, 6 which held 
that a citizen might apply for a mandamus to force the com- 
mon council of a city to proceed to order an election to fill a 

1 19 Wendell, 56. 2 37 N. Y. 344, 346. 

3 16 Abbott's New Cases, 96; affirmed in 38 Hun. 637. 
i 7 Iowa, 187, 202. 5 3 Indiana, 452, 458. e 33 N. J. L. 1 10. 
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vacancy in the representation upon the council of the ward of 
which such citizen was a resident ; in Illinois, in the cases of 
Pike vs. State * and Ottawa vs. People, 2 in the latter of which 
it was held that a private citizen might by mandamus force a 
municipal corporation to maintain a bridge, the ground of the 
decision being that the duty to maintain the bridge was a 
public one. 

The rule that in the case of public duties it is not necessary 
for a private relator in mandamus to show any interest pecu- 
liar to himself, seems to have been that of the old English law, 
notwithstanding Judge Shaw's statement to the contrary. This 
may be seen from the cases of King vs. Commissioners, 8 which 
held that a private citizen might by mandamus force the tax 
commissioners to appoint a clerk, and King vs. Railway Com- 
pany, 4 where a railway company was forced by mandamus on the 
relation of a private person to lay down tracks which it had 
illegally taken up. The United States supreme court has 
approved this rule, holding, in the case of Union Pacific Rail- 
way Company vs. Hall, 6 that a private citizen might by manda- 
mus force a railway company to operate its road as a con- 
tinuous line if it is required so to do by law. In the opinion 
given in this case the court says: "There is a decided pre- 
ponderance of American authority in favor of the doctrine 
that private persons may move for a mandamus to enforce 
a public duty" (page 355). Finally, it is to be noticed that 
the Massachusetts courts show at the present time a ten- 
dency to abandon the doctrine introduced by Judge Shaw into 
the law of the commonwealth. In the case of Attorney Gen- 
eral vs. Boston 8 the supreme court says : " There is a great 
weight of opinion in favor of the doctrine that any private 
person may move, without the intervention of the attorney 
general, for the writ of mandamus to enforce a public duty not 
due to the government as such." The recognition of the right 
of any citizen to apply for mandamus in these cases does not, 

1 1 1 Illinois, 202, 208. 4 2 B. & Aid. 644. 

2 48 Illinois, 233, 240. 5 91 U. S. 343. 

3 1 T. R. Dunford & East, 146. 6 123 Mass. 460, 479. 
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however, deprive the government officers of the power to do 
the same. 1 

The rule, then, that private interest must always be shown 
by a private relator in mandamus, even in case the attempt is 
being made to enforce the performance of public duties, is not 
only of unsatisfactory and untrustworthy origin, but is also 
opposed to the greater weight of American authority. It is 
therefore from the standpoint of the positive common law a 
bad rule. Further, it is not based on adequate reason. The 
reason which is most commonly advanced for its adoption is 
that by its means a multiplicity of suits will be avoided. But 
if it is remembered, as the United States supreme court sug- 
gests, "that granting the writ is discretionary with the court 
... it may well be assumed that it will not be unnecessarily 
granted," a and that, therefore, suits will not be unnecessarily 
multiplied. Trusting to the courts' discretion is much to be 
preferred to the adoption of a vicious rule of law. And it is 
vicious, since it makes it absolutely impossible for a private 
citizen to enforce by mandamus the performance by public offi- 
cials of duties which affect the public alone. It is particularly 
vicious in a country like the United States, where the adminis- 
tration is extremely decentralized — where the power of the 
superior officers of the administration to compel inferior offi- 
cers to perform their duties is so slight. By its adoption the 
province of the writ of mandamus is so narrowed that it may 
be made of use only as a means of protecting individual 
rights, and its use as a means of merely maintaining the law is 
destroyed. 

While the judicial control over administrative action is insti- 
tuted mainly with the idea of protecting individual rights, 
there is no reason why at the same time it may not be made 
use of subsidiarily to promote the efficiency of the administra- 
tion. Experience has shown that one of the easiest ways in 

1 See People vs. Bennett eta/., 54 Barb. 480, where it was held that mandamus 
would issue on the application of the board of education of a village in order 
to force the trustees thereof to make the necessary provision for school expenses 
as provided by law ; and Attorney General vs. Boston, 123 Mass. 460, 478. 

2 Union Pacific R. R. Co. vs. Hall, 91 U. S. 343, 356. 
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which this may be done is by enlarging the popular control 
over officials, to be exercised through application to the courts. 
In the state of New York the need of some such popular con- 
trol has been so keenly felt that it has been provided for in 
other directions by special statutes. Thus the courts of New 
York began at quite an early time to hold that, in order to 
obtain an injunction to restrain the action of public officers, the 
private petitioner for this relief must show some interest 
peculiar to himself. 1 Such was also the rule in Massachusetts.* 
The resulting emancipation of public officers from popular con- 
trol over the performance of duties which interested the public 
alone had such evil consequences, that the New York legisla- 
ture was forced to provide that any citizen and tax payer might 
apply for an injunction to prevent public officers from wasting 
public funds. 8 It is not strange that the rule demanding from 
the private relator in mandamus proceedings in the case of 
public duties, some interest peculiar to himself, should have 
originated in a state where such interest was requisite in appli- 
cation for an injunction. And it is a significant fact that one 
of the states which thus denied relief in injunction should have 
changed by statute its law in this respect, and should have 
brought it into accord with the rule it had been one of the first 
to adopt in mandamus cases. New York, at least, has thus 
declared that these extraordinary remedies are a means by 
which the people may control the performance of public duties 
by public officers, and that therefore private relators should 
not in cases of public concern be bound to show interest 

peculiar to themselves. 

Frank J. Goodnow. 

1 Doolittle vs. Supervisors, 18 N. Y. 155. 

2 Carlton vs. Salem, 103 Mass. 141. 

8 Code of Civil Procedure, sec. 1925. 



